Zoning Board of Adjustment
November 21, 2005

Members Present:  Tom Vannatta (Chair), Betsy Soper (Vice-Chair), Katheryn Holmes, Tanya McIntire, Alex Azodi (Alternate) and Bill Cluff (Alternate)
Mr. Vannatta Opened the meeting at 7:08 p.m.
Mr. Vannatta stated that the hearing had been properly noticed and explained the procedure as follows:

1. The Board would introduce themselves.

2. The applicant would present his case.

3. The Board would ask questions.

4. Open the hearing to public comment.

5. Close the hearing for deliberation.

6. The Board would vote.

7. There was a 30 day appeal period. 

Notice is hereby given that the Newbury Zoning Board of Adjustment will conduct a public hearing on the following proposal on Monday, November 21, 2005 at the Town Office Building at 937 Route 103, Newbury, NH:

At 7:00 p.m., Pickman and sons Development, LLC, proposal for a subdivision located on Gillingham Drive and Old Sutton Road, Newbury, NH, will seek a Special Exception as provided in Paragraph 8.5.2 of the Newbury Zoning Ordinance to permit the following: construction of a roadway in a Wetlands Conservation Overlay District.  Newbury Tax Map 052-607-064.
Lacy Cluff read the above public notice.

Bob Stewart from RCS Designs and David Eckman from Eckman Engineering introduced themselves as Pickman and sons authorized agents.  Mr. Stewart submitted a letter of authorization.

Mr. Stewart said that he understood that the Board had a site visit on Saturday.  He asked if the Board wanted them to address any questions or address the Special Exception first.

Mr. Vannatta asked that they first explain why they were here and summarize Saturday’s site visit.
Mr. Stewart said that through a series of Planning Board hearings, several designs were submitted until they arrived at the current design, a cluster development.  This was the most desirable design to the Planning Board.  Through this process, the road configuration was driven by the design for the cluster development and to avoid or minimize impact of the wetlands.  
Mr. Vannatta asked if they had submitted the plans to the State yet.

Mr. Stewart said no, they had not submitted to the State yet.  He said that there were three State approvals that they needed; Sub-surface Bureau, deals with lot size etc., Site Specific, deals with drainage and shows how they are able to treat the water that is generated from the development and how to minimize any offsite runoff as a result, and the Wetlands Bureau, make sure not changing the environment of wetland and minimizing the amount of impact.

Ms. Holmes asked what he meant by treating the water.
Mr. Stewart gave an example of putting stone in the ditches to dissipate the amount of flow, so that it is not rushing out and will spread it out. 
Ms. Holmes asked if the proper procedure was to go to the Town and then the State for approval.
Mr. Stewart said that they do not typically go to the State first because of the design process.  There had already been four or five different designs.

Mr. Eckman said that even at the last Planning Board meeting, the Board said that they would rather classify the entire subdivision as a cluster development.

Mr. Stewart said that because of all these changes, they would have to change it that many times with the State.  It makes more sense to wait until the Planning Board accepts the application as complete.  The requirements all kind of loop around the requirements for a Special Exception.
Mr. Vannatta asked how they arrived at this road layout.
Mr. Stewart said that they arrived at this layout by using the best grades and least amount of impact.  When laying out the roads, they need to make sure that they meet the Town regulations as far as grades and minimize the impacts. 
Mr. Eckman said that they started with a loop design for the road, but when they did a site walk with the Planning board, they suggested this road design because it would have a lot less impact on the wetlands and it also divides the traffic between two roads.
Ms. Soper asked what the black marks were on legend.

Mr. Eckman said that the Planning Board required that they map any trails.  He said that those were ATV trails.
Mr. Stewart said that it was hard to tell where they were in terms of paragraph 8.5 of the Zoning Ordinance.  He said that if they receive a wetland bureau permit, a Special Exception is not needed.  The Planning Board has instructed that they need to go the ZBA for a Special Exception because they do not have a wetlands permit yet.  Once they receive a wetlands permit, the Special Exception becomes a moot issue.  A wetlands permit is required to build the road.
Mr. Stewart said that this application specifically deals with the road and wetlands; the subdivision is not really part of this.  There is no room for judgment on how many lots and their sizes etc.  He said that the Board should be commenting on drainage, impact on wetlands etc.  He said that the majority of the wetlands were in the open space.
Ms. Soper said that according to the regulations, they would have to go before the Selectmen as well.
Mr. Stewart said yes, but that that was not a Zoning Board or Planning Board issue.

Mr. Vannatta said that they were here even though they probably did not have to be because the Planning Board is saying that according to paragraph 8.5 they need to come.

Mr. Stewart said that Site Specific and the Wetlands Bureau would be scrutinizing this project and they will be following all their regulations.  He said that abutters were also taken into consideration, certified letters are sent when they apply to State.  He said that it will all go into place when they have a plan that the Planning Board approves.  The State jurisdiction and requirements are much greater than that of Town. 

Ms. Holmes said that it seems that DES would be a huge resource and that the State is very forward thinking and have a lot of good suggestions that would also help with the Town’s Planning Board.

Mr. Stewart said that they have to keep up with the State and they do use them as a resource because they have to following their rules.

Ms. Soper asked if when they work with State, if they are specific about road material and width.

Mr. Stewart said absolutely and that they have engineers look at their work and make sure that they are correct.
Ms. Soper asked if they had met with the road agent at all.

Mr. Stewart said yes.

Mr. Vannatta interrupted the hearing to appoint Mr. Azodi as a voting member.  
Mr. Vannatta said that, with Board’s permission, he would like to propose that they review the wetland areas that that the Board looked at during the site visit and refresh them as to how they were going to cross them and what kind of culverts they were going to use.  He also mentioned that between wetland #2 and #3 there was another wetland that was not on the map.

Mr. Azodi asked for clarification as to what drawing to look at.

Mr. Eckman said that the Board should be reviewing the latest revision with the 44% open space on it.
Mr. Vannatta said that the road was the same on both plans.
Mr. Eckman said that that was correct.
Mr. Stewart said that in order to address the wetland that the Board believes they may have missed; he needs to go out and take a look at it.  Through this process, they have had to dig test pits and with excavators going up these logging roads, they may divert water and create the appearance of brooks.  He said that he needed to check those conditions again.  He said that he suspects that those drainage ways are not established wetlands.  He said that he has walked the property several times, and feels pretty confident with his results, but because there is a concern, he will check it out.  This is a good time of year to look at wetlands.  They are at seasonal high water table.  This time of year, there is sheet runoff that may look like wetlands, but are not because they do not meet the criteria to be a wetland.  
Mr. Stewart said that they will have at least 4 or 5 agencies looking at both his and Mr. Eckman’s work to make sure that it is correct.  He said that he believes that the plan in front of the Board is correct.
Mr. Eckman addressed how they were going to be crossing the wetlands.  He said that they did a wildlife study and are proposing a bridge to cross the first wetland because it is a wildlife corridor and a bridge will minimize the impact.  He said that they will be using an elliptical culvert to cross the second wetland.  He said that the culvert would be sized depending on the amount of flow, not allowed to restrict flow in wetlands.

Mr. Azodi asked how they looked at the flow.
Mr. Eckman said that the State looks at a 25 year flow.
Mr. Eckman said that the third and fourth wetlands would be filled, so they may not have culverts.  They want to let water go where it naturally will.  He said that the entire development has 70 structures (culverts, catch basins etc.).  The key is to keep the natural drainage patterns.  He said that for the fifth wetland crossing they are proposing a large elliptical culvert, but the State may require something different.
Ms. Holmes asked if the roads were going to be paved.
Mr. Eckman said yes, but they were going to be private roads that meet the town requirements.

Mrs. McIntire said that it seems that paving would cause more of a runoff problem.

Mr. Eckman said that gravel could wash into the wetlands.
Ms. Holmes asked how much salt was going to be needed to maintain the road in the winter.
Mr. Eckman said that they were going to calculate that as part of the Planning Board process.
Mrs. McIntire said that some of the driveways look like they are going to force people to come before the Board for Special Exceptions.
Mr. Stewart said that they would not have to come before ZBA because it is all part of this whole project.  They have to get state approval for all the driveways and all the drainage structures.

Mr. Eckman said that they were also using common driveways to avoid wetlands.

Mr. Stewart showed the original road that they had proposed that affected a lot more wetlands.  He said that the latest plan minimized the wetland impacts and has a lot more open space.
Mr. Eckman said that they now have 44% open space instead of 37% open space.
Mrs. McIntire asked what the Special Exception was for.

Mr. Vannatta said that it was for the six, possibly seven areas where the road crosses the wetlands as mapped out.

Mr. Stewart said that they were constantly changing the road and that they may have to change it again when the consulting engineer looks at and yet again when the State reviews it.  He said that this was the best plan that they can show the Board until all the reviews were done.
Ms. Holmes said that she gets the impression that if the Board were to approve this, they would tell the State that the Town of Newbury said that it was okay.

Mr. Stewart said that town zoning was completely separate.  
Mr. Azodi asked what would happen if the ZBA did not approve this application.

Mr. Stewart said that they could presumably go in circles.

Mr. Vannatta said that this application seems more like a courtesy.

Mr. Cluff agreed because the road design could still change.
Mr. Stewart said that is why they are saying that the Board’s assurance is the process that they have to go through with the state.  

Mr. Vannatta said that the Board had to make a judgment call based on the information the have now because the design could change.
Mr. Stewart said that if it were a totally different design, they would come back before the Board.  He said that they could stipulate that in a condition.

Mr. Vannatta asked them to review 16.6.1
Mr. Stewart reviewed the criteria per his application.  
With no further questions from the Board, Mr. Vannatta opened the hearing to public comment.
Jerry Gold, Gillingham drive, said that he sent a letter to the Board (please see file). He said that this has been a good hearing, but would like to urge the Board to take great care when making a decision.  He said that water quality effecting Lake Todd is of interest.  He said that he does not feel that this application is as simple as it is being portrayed tonight.  

Mr. Azodi asked what he felt the Board should be doing.
Mr. Gold said that he found areas that appeared to be wetlands.  The fact the DES will be reviewing this application is reassuring and perhaps the request for an independent study will be filled by DES.  He asked if there was a public hearing process when DES looked at the project.
Mr. Stewart said that each abutter is notified and that there was a general notice by way of application to the town.

Mr. Gold asked where the hearing was going to be held.
Mr. Stewart said that it would be held in Concord on Hazen Drive.  He said that it used to be a formal hearing process, but is now more of a process of talking to the people involved in the process.
Jerry Gold said that that may resolve his first concern of having an independent person review the application.
Mr. Eckman said that the Planning Board conditionally approves.  Also, through the Planning Board process, they will hopefully answer all of his questions.

Mr. Gold said that he thinks that a 50 year storm should be used, not a 25 year storm, given October’s storms.  He said that it was not going to take much in runoff to fill the piece of the Packman’s property on Lake Todd with sediment, especially with the steepness of the road and the necessity to sand and salt it.  He submitted a couple of photos to the Board.
John Brooks, Gillingham Drive, said that the curb cut proposed coming out on Gillingham Drive needed to have a clearing of 250 feet for site distance.

Mr. Vannatta reminded the public that the Board was not looking at the road design, only the wetland crossings.  He said that that was a Planning Board issue. 
Carol Tonkin, Gillingham Drive, said that she was also concerned about Lake Todd and the extra pollutants coming down that road into the lake.  She said that she had to disinfect her well twice with rain in October.

Ed Kitteredge, an abutter, said that the amount of rain that falls is going to be the same whether there is a development or not.  He said that there was much greater runoff from the reservoir than what was before the Board tonight.
Mr. Azodi asked how Lake Todd was going to be affected by this development.
Mr. Stewart said that their goal was to minimize the amount of runoff and that this was all going to be addressed in Site Specific.  
Mr. Eckman said that a lot of these issues were Planning Board issues.

With no further questions from the public, Mr. Vannatta closed the hearing to public comment.
Mrs. McIntire said that she wanted to address the runoff into lake and felt that by taking out one of the lots, it would significantly help reduce the impact by not developing.

Mr. Eckman said that that was the reason that one of the lots was removed because there is going to be a very large detention pond.  He said that that will be in best management practices.  He said that they will also put a gravel curtain on bottom in direct response to concerns about the lake, but this will all be part of the Planning Board process.
Mr. Cluff asked if that detention pond had to be cleaned.

Mr. Eckman said absolutely, but it may only need to be every 5 years or so.
Mr. Cluff asked if that was going to be addressed in the legal documents.
Mr. Eckman said that it would.
Mr. Azodi asked if they had any comments back from the Conservation Commission.

Mr. Stewart said that they submitted plans to them, but did not receive any comments back.

Mrs. McIntire said that the areas that may or may not be wetlands would still have drainage issues.
With no further questions from the Board, Mr. Vannatta dismissed the applicant for the Board to deliberate.
Ms. Holmes said that with the State having to review the application, it seems kind of moot and because the road design could still change, she does not know what she is voting on and is reluctant to vote.  

Ms. Soper said that Mr. Stewart and Mr. Eckman have done a very good job and spent a considerable amount of time.  She said that she heard one gentle man say that when it rains, whether there is a development or not, there is going to be runoff.  The fact that this Special Exception may or may not be important because they need the State’s approval, She feels that the Board is part of a process and that the process needs to continue so that the State and Planning Board can get the final picture.  She said that she would not vote against this application because the Board is part of process and there is a lot more involved.
Mr. Azodi said that he also thinks that they have done a great job.  He said that he feels they have done a conscientious job by leaving nearly half of the property untouched to preserve the natural environment.  He thinks that the Special Exception should be granted based on approval by DES.  If DES rejects the application, the ZBA decision would be null and void.  He said that he cannot find a provision that allows him not to grant it.
Mrs. McIntire said that it was her understanding that the applicant came here with this road design because the Planning Board recommended a cluster development.  When the Board is asked to look at the neighborhood, are they looking at the neighborhood that is existing or that is going to be here.  She said that she cannot vote without thinking about the driveways.  
Mr. Vannatta cautioned the Board not to go beyond our charge.  He said that this was not something that they should be considering.

Ms. Soper said that the Board is not talking about creating lots, they are looking at the road.

Ms. Holmes said that the picture is bigger than the road because of where the water is coming from.  She said that she liked Mr. Azodi’s idea of putting a condition on the approval.
Mr. Cluff  said that the applicant has made a lot of changes in the Planning Board process  to address Mrs. McIntire and Ms. Holmes concerns.  He said that they were good thoughts, but they had been addressed or would be addressed in the Planning Board process.
Mr. Vannatta said that this Special Exception is part of the process, but has heard that maybe the Board’s decision is not that important and that the powers that be may override us.  He said that he agreed with Mr. Azodi, that granting of this should be contingent upon all approvals necessary from the State.  He said that he would be hard pressed not to vote to grant at this point.  He said that the applicant is not out of the woods, they are just beginning.
A motion was made to vote conditional upon all approvals necessary from the State. It was seconded.  The vote was as follows:
Ms. Soper, Grant

Mr. Azodi, Grant

Mrs. McIntire, Grant

Ms. Holmes, Deny because she did not feel that she had enough information to grant especially since Mr. Stewart had to take a closer look at another potential wetland crossing. 
Mr. Vannatta, Grant

The Special Exception was granted by majority vote.
Minutes

The Board reviewed the minutes of August 29, 2005.

A motion was made to approve the minutes of August 29, 2005.  It was seconded.  All were in favor.
Planning and Zoning Conference

Mr. Vannatta said that as part of the Rules of procedure alternates that are not voting member can ask questions, but are not permitted to be part of deliberation.  

Mr. Vannatta said that he would like to vote on the rules of procedure to change the bylaws.  Ms. Soper made a motion.  Ms. Holmes seconded it.  All were in favor.

Mr. Vannatta referred to area and use variances.  He said that Bart Mayer, Town counsel, said that the Town should change the Zoning Ordinance to include Boccia and Simplex.  The Ordinance should also include Equitable Waiver of Dimensional Requirements.

Mr. Vannatta reminded the Board that there was a Joint Board meeting on Tuesday November, 30th at 7:00 p.m.
 A motion was made to adjourn at 9:40 p.m.  It was seconded.  All were in favor.
Respectfully Submitted,

Lacy L. Cluff

Recording Secretary
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